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REPLY COMMENTS OF ORBITZ, INC.

Orbitz, Inc. (“Orbitz”) respectfully submits these reply comments in response to
comments filed by other interested parties concerning the Department’s November 15, 2002
Notice of Proposed Rulemaking (67 Fed. Reg. 69366), as well as statements made at the hearing
conducted by the Department on May 22, 2003. The input that the Department has received
covers a wide range of concerns. Orbitz’s positions as to many of these issues already have been
set out in its initial comments of March 17, 2003, and its hearing statement, and will not be
repeated here. These reply comments instead will briefly respond to selected issues, including

misunderstandings and misrepresentations that particularly require correction or elaboration.

Introduction

This regulatory proceeding has lasted more than five years. The record that has been

amassed is beyond voluminous and well into the exhaustive. There can be no reasonable
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criticism that the Department has not heard from enough parties or has not allowed for virtually
unlimited input from each — an allowance that some parties have used liberally.

The brave soul willing to read the massive record in this proceeding might be forgiven,
however, for finding the views that have been filed sometimes more confusing than enlightening.
There have been some stunning inconsistencies in the positions taken by some parties, and the
reasons for their abrupt changes of position have not always been explained. It is not simply the
positions of a few parties that has changed, however. It is the nature of the argument itself.

In particular, Sabre — by far the largest CRS — has adopted a posture in 2003 (which
hopefully will be the concluding year of this proceeding) that is very much at odds with its
previous posture. This is not simply a mistake, or a clarification or refinement of its previous
views on the issues. It reflects Sabre’s understanding that the nature of the argument underlying
this proceeding has changed fundamentally. The reader of this record needs to understand that
change as well.

Sabre previously had argued that the CRS rules ought not only to be retained, they ought
to be expanded — i.e., to the Internet, and through the enlargement of the coverage of the
mandatory participation rule. Suddenly, in 2003, Sabre has argued that there should be no CRS
rules at all. Sabre previously had argued that CRSs without any airline ownership (which, since
the spring of 2000, has included Sabre) should continue to be covered by the CRS rules, and
moreover were covered by virtue of marketing agreements with airlines. Suddenly, in 2003,
Sabre has argued that any CRS without airline ownership, whether it had a marketing agreement
with an airline or not, should not be, and is not, covered by any CRS rules. Most fundamentally,
prior to 2003, Sabre took the position that the Department had all of the legal authority that it

needed, and had established all of the factual bases that it needed, to continue CRS rules into the
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indefinite future. Suddenly, in 2003, Sabre has argued that the Department has no factual basis
to support continuation of any CRS rules, and has no authority to regulate any CRS that lacks
airline ownership.

Not only has Sabre made this sharp change of tack, but so too have a large number of
Sabre affiliates — a trailing line of wholly-owned subsidiaries, Sabre-created organizations, Sabre
contractors and subcontractors, Sabre-paid experts, and Sabre-funded groups. They all adopted
the new position at the same time, in an impressive, if Orwellian, display of precision drilling.

Why the completely new direction? What has changed?

Sabre’s positions may have changed, but its objective has not. If the reader of this record
understands this basic principle, he or she can understand what is really at issue in this
proceeding.

CRSs long have held, and continue to hold, significant market power, and that power
inhibits most of the disciplining effects of competitive market forces. That power is rooted in
several key facts:

e The CRS industry is highly concentrated, with only four major CRSs worldwide, only
three of which have a significant presence in the United States.

e The CRS industry is characterized by high barriers to entry. The cost and difficulty of
entering the CRS business, amassing the necessary computing capacity and specialized
programming, and establishing the telecommunications links and commercial relations
with thousands of suppliers and users, have been insurmountable for many years.

e FEach CRS has under contract a large number of travel agents. These contracts typically
are effectively (though not nominally) exclusive and perpetual. They effectively bar

most travel agents from using more than one system or from switching systems, by
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imposing prohibitively costly penaities on agents who use other systems or try to switch

to other systems, and there are virtually no unaffiliated agents left for any new competitor

to automate.

There have been two particularly important consequences of these three key facts. First,
there has been no competitive entry into the CRS business for over two decades. Second, any
airline that relies on travel agents for a significant portion of its sales cannot afford to be expelled
from any of these CRSs, because if it were, the airline would be denied access to the agents who
use that system, and ultimately to those agents’ customers. The contractual hold of each CRS on
each of its agents is so tight that no airline could reasonably expect to sell through those agents
by alternate means. The immediate revenue loss to the airline would be more than it could
sustain. This, in turn, has given the CRSs market power over the airlines. The terms of
participation, the levels of service offered, and the amount charged for CRS services, all have
been and continue to be dictated by each CRS to each airline. As a result, the cost of air
transportation has been artificially raised due to the fact that the cost of automated distribution
has been artificially inflated.

The history of CRS distribution is that airlines cannot afford not to participate in each
system, and therefore must accept whatever price or other dictates that each CRS has made a
condition of participation in its system. This was the core of the CAB’s findings when the CRS
rules originally were promulgated in 1984, was the core of the Department’s findings in 1992
when the CRS rules were renewed, and is the core of the Department’s findings today. The
Department, for example, has found:

We believe that the systems can engage in such practices [reducing competition or

giving biased or inaccurate information about airline services to consumers and

agents] because each system still seems to have market power over the airlines.
Market forces therefore have not disciplined the price and terms of services
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offered airlines by the systems. In particular, the systems appear to be charging
booking fees that exceed the fees that would be charged in a competitive industry.
(67 Fed. Reg. at 69385.)

Because most airlines have relied on travel agencies to sell most of their tickets,
and because travel agencies have typically relied on one system to learn what
airline services are available, airlines (with a few exceptions) generally have not
been able to afford not to participate in each of the systems. As discussed, an
airline's withdrawal from one system would likely substantially reduce its
bookings from travel agents using that system. As a result, airlines have not had
significant bargaining leverage against the systems, because the systems have not
needed to compete for airline participants. (67 Fed. Reg. at 69380.)

The systems have been able to maintain high booking fees, because most airlines
have concluded that participation in most systems is necessary. (67 Fed. Reg. at
69370.)

The Department of Justice has made the same assessment of the CRS problem.

most recent on-the-record comments about market power in the CRS industry, it found:

CRSs have substantial market power over most airlines.... CRSs... are not
substitutes from most airlines’ perspectives. Each CRS provides access to a large,
discrete group of travel agents, and unless a carrier is willing to forego access to
those travel agents, it must participate in every CRS. Thus, from an airline’s
perspective, each CRS constitutes a separate market and each system possesses
market power over any carrier that wants travel agents subscribing to that CRS to
sell its airline tickets. (DOJ Comments, Docket OST-96-1145, at 2-3 (Sept. 19,
1996).)

In its

That market power is also amply reflected in the recent financial crisis in which every

sector of the travel industry, except the CRS sector, has found itself. For the majority of all air

transportation sold, the sale is accomplished by a chain of three parties: the supplier (the airline),

the automated distributor (the CRS), and the retailer (the travel agent). In 2002, both airlines and

travel agents suffered badly, but CRSs continued to amass profits that would be the envy of most

companies during good times.! U.S. airlines suffered their worst losses in history, and travel

! “Unlike many major players in the travel industry, Sabre Holdings turned a solid profit.” Sabre 2002 Annual
Report, at 3. In fact, Sabre profits rose dramatically despite hard times, defying the gravity that pulled other travel
sectors down. “For the year, Sabre holdings earned $1.50 per diluted share (on a GAAP basis), compared to $0.24
(continued...)
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agents struggled and went out of business at a heart-wrenching rate. But Sabre scored operating
profit margins of over 15% with adjustments for special items, and over 20% without these
adjustments. See Sabre 2002 Annual Report, at 13. For the same year, U.S. airline operating
profit margins were worse than negative 10%.

In an industry characterized by competitive forces, it would be reasonable to expect that
during a sharp downturn, the financial pain would be apportioned without enormous disparities
across the distribution chain. The fact that there are such extreme differences in this distribution
chain is indicative of the fact that one party in that chain holds strong market power and uses it to
demand an extraordinary share of revenues flowing through that chain. Relatively comparable
levels of bargaining power do not produce a disparity of 25 or 30 percentage points between the
profitability of a distributor and the profitability of a supplier in the same distribution chain.

In this proceeding it is the objective of Sabre, and of the large CRSs generally, to
preserve their market power and the extraordinary profitability that goes with it, and that has
been their objective consistently throughout. The positions they have advocated in pursuit of
that objective have, in some instances, proven to be remarkably disposable, but the objective
never has changed.

Sabre at first advocated the continuation, and even the expansion, of the CRS rules,
because they believed that course of action would best preserve their market power. Since it
appeared, late last year, that those arguments were not likely to prevail, they reversed course and
argued that there should be no CRS rules at all. They did so in the belief that they still possess

market power, that airlines today are more desperate than ever to retain any revenues they still

{continued...)
per diluted share in 2001.” 1d. at 4. As other travel sectors sank to record lows, Sabre profits soared to a level six
times as great as the previous year.
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have, and that airlines can afford less than ever to be expelled from any CRS. Therefore, if the
CRSs were not going to succeed in preserving a rule that maintained their market power for
them, they wanted maximum license to use that market power to impose contracts on airlines and
agents alike that would prevent effective competition from ever being introduced into the CRS
business.

What is this competition that Sabre in particular, and the large CRSs in general, are trying
to preclude? Every interested party (including Sabre) now knows what it looks like. We have
seen it transform the online agency business over the past two years, bringing price competition
where none had existed, and making low fares much more widely available than ever before.
Before 2001, the major online agencies mimicked CRS pricing, and would not compete for
airline participation on the basis of the price that they charged the airlines for distribution
services. As a result, the airlines did not sell webfares through the online agencies, just as they
did not sell them through CRSs. But to the online agencies, that was not a problem. They
preferred the excessive pricing model of the CRS business to greater access to low fares. They
were under no competitive pressure to sell webfares, since their major online agency competitors
all shared this philosophy and did not choose to obtain webfares either.

All that changed in June, 2001, with the launch of Orbitz. Orbitz offered substantial
reductions in the effective price paid by any airline for a booking, if the airline agreed to sell
webfares through Orbitz. Over forty airlines agreed to that proposition. Suddenly, online
agencies had a competitor that was willing to be a price competitor, and that therefore had a wide
spectrum of webfares. The other online agencies subsequently did, however reluctantly, respond

by becoming price competitors as well, and they did achieve access to most webfares.
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The result was that webfares, previously available only on individual airline websites,
were are now available also on Orbitz and on the other major online agency websites. Because
of this price competition, a basic component of the cost of air transportation — the cost of
distribution — for the first time effectively has been disciplined by competition, and has been
significantly reduced (although only with respect to tickets sold through online agencies). This
is clearly progress in a pro-competitive and pro-consumer direction.

The issue now before the Department is whether to enable that kind of competition to
enter the CRS business, and to bring with it the same types of pro-competitive and pro-consumer
benefits. If some competitor — either a new entrant or an existing CRS — decided to adopt the
strategy of substantial reductions in the price charged to an airline per booking, in return for
access to webfares, other CRSs would not be able to avoid responding, just as the online
agencies could not long avoid responding to the competitive challenge posed by Orbitz.

When CRSs do respond, the result will be newfound price competition on the amount an
airline is charged for each booking, a significant reduction in the price charged for each booking,
and the widespread availability of webfares on CRSs. The advantage to both consumers and to
agents would be considerable. They would benefit directly from almost universal availability of
the lowest fares. They would benefit indirectly from competitive discipline on a basic cost
element of air transportation, making the product more attractive in the competition for the

consumer’s dollar.

? Orbitz does not consider the recent offering by some CRSs of booking fee discounts to be substantial. They are
typically 10%, or are limited to participation by a few agents, as compared to the standard Orbitz reduction of about
30%, and Orbitz’s Supplier Link option, which offers a reduction of about 60%. The Orbitz reductions are
representative of competitive market pricing of automated bookings. A 10% booking fee reduction — and the
accompanying three-year commitment — is a token offer designed to forestall real price competition.
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This is exactly the price competition that Sabre in particular, and the large CRSs in

general, are trying to prevent. They have lived very profitably without price competition, and

they would prefer that life to continue. Their strategy of suddenly pushing for an immediate and

complete end of all CRS rules is very much aimed at preventing price competition:

They would use their market power to contractually require each airline, in order to
continue to be sold through a CRS at all, to agree to give all of its webfares to that CRS,
without any price reductions. In other words, the airlines would be directed to give up
forevermore the only leverage that ever had obtained them any price reduction for
automated distribution services. There would no longer be any means by which to bring
price competition into the CRS business.

They would also impose parity clauses as a condition of participation, by which an airline
would be required to give a CRS any fare that the airline agreed to give any other CRS,
without regard to the price charged for that CRS’s services. Parity clauses would remove
any reason for any CRS (whether an existing system or a new entrant) to act as a price
competitor, since it would obtain no benefits by doing so that its competitors would not
also receive without offering any price reductions.

They would impose on travel agents contracts that would be even more explicitly
exclusive and inescapable than those in use today. They would effectively deny agents
the leverage of ongoing market choice, which would compel each CRS to compete for
the agent’s use of their system. The result of agents being effectively denied that choice
would be a further strengthening of the market power of the CRS, because the CRS
would even more clearly than today be the exclusive path to selling through a large

number of agents.
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e They would offer — for a price ~ bias, preference, or to shift market share, because
without any CRS rules, there would be no prohibition on their doing so. A CRS would
do so not because it was airline-owned (as none of the three largest systems are expected
to be), but because doing so would be highly profitable. Neither Travelocity nor Expedia
is airline-owned, yet a significant component of their business is selling share-shifts to
airlines.’ The difference would be that in the case of online travel agencies there is some
limit put on the degree of bias or preference that can be implemented, because consumers
easily can switch to other less-biased outlets if the degree of bias becomes so severe as to
be objectionable. The user of a CRS, however, is a travel agent under contract to that
CRS, who typically cannot switch to another system. When the user is captive, there is

no ultimate market limit on the degree of bias that can be forced into the system.*

3 Orbitz does not and cannot engage in such practices, because it is precluded from doing so by the contracts it has
entered into with its forty-plus Charter Associate airlines.

* Some parties assert that the primary cause for concern in this proceeding is airline ownership, of both CRSs and
online agents. In fact, the primary cause of concern is market power, without regard to who holds that market
power. The antitrust laws do not single out monopolists of any particular race, tribe, business sector, or industry;
they are designed instead to judge and prevent the misuse of market power, in whomever’s hands it may reside. For
example, some parties have adopted the position that Orbitz should be regulated because it is airline-owned (despite
the fact that it sells only a fraction over 2% of all air tickets by value, and the fact that its users are free to switch to
any other distribution channel), while Sabre should not be regulated at all (despite the fact that it sells well over 35%
of all tickets by value and keeps its users under strict contractual restrictions). Such arguments are clearly as self-
serving as they are nonsensical.

Moreover, in a May 30, 2003, letter to the Department’s General Counsel, Sabre called the Department’s attention to
an amicus brief filed by the Solicitor General in a Sherman Act section 2 case that is presently before the Supreme
Court, United States v. Law Offices of Curtis V. Trinko, LLP. The letter states that the brief urges the Court to
reject the essential facilities and monopoly leveraging doctrines, and asserts that, because these doctrines are the
“foundation” of Part 255, the CRS rules must terminate on January 31, 2004. This argument has no merit.

It is not news that the Solicitor General once again has requested the Supreme Court to explicitly state that these
doctrines do not create independent causes of action under the Sherman Act. That has been the position of the
Department of Justice for more than a decade. Whether or not the Court addresses that issue in the Trinko case —
and it does not have to do so to reach a result for either party — the Department’s analysis in the NPRM is not
affected. Sabre continues to ignore the fact that the jurisdictional basis for Part 255 is section 411, not section 2 of
the Sherman Act. Under section 411, the Department “may . . . prohibit some airline conduct permitted by the
antitrust laws.” 67 Fed. Reg. at 69384. The Department looked at the essential facility and monopoly leveraging
doctrines as two of many relevant principles. 67 Fed. Reg. at 69386-88. They are not the “foundation” of Part 255.
Indeed, the Department simply has applied the doctrines as “helpful” analytical tools, precisely the use to which the
Solicitor General believes they should be limited. Trinko Brief, at 21.
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These and similar anti-competitive moves would be within the power of CRSs to
implement if all CRS rules were to sunset early in 2004, and they would be more than effective
in inhibiting any future possibility of new competition in the CRS business. That is why Sabre
has changed its arguments, but in doing so has not changed its objectives.

This proceeding is no longer about whether to deregulate the CRS business. It is about
how to do it successfully. Successful deregulation will entail the replacement of economic
regulation by effective competition. Unsuccessful deregulation will entail the sheriff leaving
town with the CRSs still armed and able to prevent any competition from ever being introduced
into the business.

Deregulation is the right answer, but implementing the right answer in the wrong way
will result in a disaster, to the great discredit of the idea of deregulation. That is the lesson of
California’s recent experience with energy deregulation — they had the right goal but took the
wrong path to it, and thereby set back the cause of deregulation enormously. Such a mistake
should not be repeated here.

The CRS industry can be deregulated with very positive resuits, if the transition to
deregulation is structured such that the CRSs cannot at the outset use their still considerable
market power to foreclose any future possibility of new competition. Once there is effective new
competition, the CRS market power will be dissipated sufficiently that complete deregulation
can be adopted, because the marketplace will thenceforward be disciplined by real competition.

The positions taken by Orbitz in this proceeding are designed to accomplish exactly that
result. Moreover, the positions taken by Orbitz would treat all parties the same, without
preference to one over another. Any party, whether an existing CRS or a new entrant, which is

willing to allow its users to choose, on a transaction by transaction basis, which system to use,
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would not present the market power problems of the traditional CRS, and would not be subject to
the CRS rules, effective immediately. Any party, whether an existing CRS or a new entrant, that
engaged in the CRS business — i.e., that put agents under contract — would be subject to the CRS
rules during the transition period.

In sum, in this proceeding the Department can follow a path that leads to no rules and no
competition, or it can follow a path that leads to no rules and competition. We believe that the
latter course is in the best interest of consumers, travel agents, airlines, and the public generally,
and is within not only the Department’s authority to achieve, but is its statutory obligation to

achieve.

A. The Department has both the authority and the responsibility to regulate all CRSs

Certain parties — most notably Sabre and Galileo, the two largest CRSs, and the two
CRSs which lack any airline ownership — have asserted that the Department lacks the authority
to regulate CRSs without airline ownership. In particular, Sabre argues that the Department
should end all regulation of CRSs, while Galileo argues that the Department should continue to
regulate only those CRSs with airline ownership. But as Orbitz explained in its comments, at pp.
43-46, the market power which originally gave rise to concerns about CRSs, and which led to the
promulgation of Part 255, was rooted in the fact that each CRS was the exclusive channel to
most of the agencies that each CRS had under contract. At the time, every major CRS was

owned by one or more airlines, but a CRS without any airline ownership still has that same
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market power, and still has the incentive and means to abuse that power, to the profit of whoever
its owners may happen to be.” Airline ownership is an incidental factor; market power is not.®
The vast majority of industry parties that have filed comments in this proceeding agree
that the Department should continue to regulate all CRSs, at least so long as is necessary for a
transition to a fully-deregulated environment. See, e.g., Amadeus Comments at 31-36 (Mar. 17,

2003); Alaska Comments at 3 (Mar. 17, 2003); Midwest Comments, at 3-8 (Mar. 17, 2003).

Indeed, even the American Antitrust Institute — despite its acknowledgement that it accepts
contributions from Sabre, and its close alignment with Sabre on most issues — has concluded that
in the absence of “vertical integration” (i.e., airline ownership) CRSs still would have incentives
to engage in abusive practices such as display bias: “they may find it in their interest to accept

some forms of consideration in return for providing favoritism to an airline.” See, e.g., AAI

Comments, at 8 (March 17, 2003). CRS deregulation without transitional measures to ensure
competition will not be successful, because the playing field is — and will remain — unlevel.

In addition, Orbitz observes that Sabre’s views as to whether the Department can regulate
CRSs based on the nexus of marketing agreements with airlines appears to be determined by

whether Sabre believes that the Department’s CRS rules are more likely to benefit or constrain

3 In 1984, the CAB concluded that Mars Plus did not have market power not because it was the one CRS that was
not airline owned but because Mars Plus had a very small market share, and very few participating airlines. See 49
Fed. Reg. at 11667 (Mar. 27, 1984).

® Certain parties — most notably Sabre, Galileo, and Southwest — further argue that the Department should regulate
online travel agencies with airline ownership interests (which presumably would include, in addition to Orbitz,
agencies such as Priceline, Hotwire, and OneTravel), but not “independent” agencies. As Orbitz previously has
explained, there is no basis for selective regulation of the Internet. See Orbitz Reply Comments, at 4-9 (Oct. 23,
2000). Indeed, Galileo once agreed with this principle, stating that “[h]obbling one group of [Internet] service
providers is likely to distort the competitive process and retard innovation.” Galileo Reply Comments, at 22 (Oct.
23, 2000). Moreover, there is a growing understanding that because the online travel marketplace, unlike the CRS
industry, is highly competitive (especially since the launch of Orbitz), there is no basis for regulation. “With the
growth of the Internet travel industry and the heightened sophistication of the consumer, we believe that the
necessity for regulation in this arena has been eliminated.” Alaska Comments, at 7 (Mar. 17, 2003).
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Sabre’s market power in the foreseeable future. In its most recent comments, Sabre has
questioned whether the Department can regulate a CRS solely on the basis of a marketing

agreement. See, e.g. Sabre Comments, at 127-128 (Mar. 17, 2003). In 2000, however, Sabre

took the position that “Sabre, while no longer airline-owned, is still subject to the Department’s
CRS rules due to its carrier marketing agreements.” Sabre Comments, at 2 (Oct. 27, 2000).
Moreover, as the Department knows, upon the full and final divestiture of American’s equity
interest in Sabre, Sabre argued to the Department that it should and did remain subject to Part
255 by virtue of its marketing agreements with American and Southwest. Only recently has
Sabre reversed its position on this issue. Presumably, Sabre has realized (following the issuance
of the NPRM) that the Department is unlikely to retain the mandatory participation rule, which
has had the perverse effect of entrenching CRS market power — and has changed its position not
out of any new insights into the Department’s authority but because Sabre would no longer be
advantaged by regulation.’

Finally, the Department should consider making Part 255 directly applicable to CRSs as
ticket agents, as proposed, and prohibiting travel agencies and airlines from doing business with
a CRS that does not comply with Part 255. This would ensure that, even if any questions arise as
to the Department’s authority to regulate CRSs directly, the Department would be able to prevent

CRSs from abusing their market power. Such a regulation would be rooted in the fact that it is

the participation of both airlines and agencies in CRSs — even though the airlines and agencies

7 Moreover, certain statements by Sabre about its past practices are of questionable accuracy. At the May 22, 2003
hearing, Sabre stated that it “never” has offered, sold, or arranged air transportation directly to consumers. See
Hearing Transcript, at 10. In fact, from 1985 until 1999, Sabre offered “‘easySabre” — a simplified CRS interface —
directly to consumers, initially through public-access computer networks and later over the Internet. See, e.g.,
“Sabre to phase out easySabre,” Travel Weekly (June 3, 1999); Sabre Comments, at 21 n.9 (Dec. 9, 1997)
(easySabre is “marketed to individual users through public data networks™).
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may lack any ill intent or market power of their own ~ that has provided the essential ingredients
for the CRSs’ market power. For example:

e The Department has found that airline participation in CRSs can contribute to the
problem of dominant hubs. See 67 Fed. Reg. at 69388.

e The Department has found that an agency’s use of CRSs with productivity pricing
features can cause consumer harm. See 67 Fed. Reg. at 69408-09.

e The Department has proposed to revise the rule on marketing and booking data to directly
prohibit the airlines from buying or otherwise obtaining certain data, “since our authority
to bar systems from selling the data is unclear.” See 67 Fed. Reg. at 69404.

e The Department has found that an agency’s use of a CRS that did not abide by the
proposed revised rule on marketing and booking data also would exacerbate hub
dominance problems. See 67 Fed. Reg. at 69404.

Of course, it is extremely unlikely that the Department, if it adopted this approach, would
ever find itself bringing an enforcement action against and imposing a penalty on an airline or
agency for anti-competitive conduct by a CRS, for which the airline or agency was not at fault.
But the power to command an airline or agency not to participate in a CRS unless that CRS
corrected violations of Part 255 would be a effective enforcement tool for the Department in
compelling compliance by a CRS, and would ensure that the Department will be able to fulfill its
responsibility to prevent anti-competitive behavior by CRSs. At the May 22, 2003 hearing, both

American and Worldspan noted that this approach was an option, see Hearing Transcript at 44-

45, 93, and it is noteworthy that this approach was once also proposed by Sabre. See Sabre

Comments, at 14 (Sept. 22, 2000).
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B. The CRS rules’ prohibition on display bias should be retained

Certain parties have asserted that the Department should repeal Part 255.4, which
prohibits display bias. It is noteworthy that the staunchest advocate of this course of action is the
largest CRS, Sabre (and, to a lesser extent, Galileo), which, as noted in the previous section,
would have the most to gain from the repeal of the rule. It should be clear that the immediate
and complete elimination of the display bias rule would harm the majority of consumers who
continue to rely on travel agencies that are dependent on CRSs, and would harm travel agencies
as well, by making it more difficult to provide objective information to their customers.?

No matter what their ownership, the market power of these CRSs provides them both the
means and the motive to sell bias to the highest bidder. Bias is a valuable commodity. At the
May 22, 2003 hearing, ITSA (the members of which include Sabre and Galileo) stated that it did

not consider the sale of “shelf space” to airlines to be a form of bias. See Hearing Transcript, at

255.° But “[a] superior display position might provide profits to an airline,” see Mercatus Center
Comments, at 10 (Mar. 17, 2003), and a CRS likewise would profit from the sale of such shelf
space. This is a cost which the U.S. airline industry is in no position to bear, apart from the
obviously detrimental effects for the consumer of a bidding war for preferential displays which

would make the best flight options more difficult for travel agents to find. See, e.g., Northwest

¥ In addition, Sabre appears to have admitted that it is today violating Part 256.4, which was adopted in 1984 as an
adjunct to the overall prohibitions on display bias then under review by the CAB. See Sabre Comments at 140
(Mar. 17, 2003). Sabre asserts that it will not show any code-share flight more than two times, but Part 256.4
specifically prohibits CRSs from denying access to or biasing the display of code-share flights. See also Order 94-5-
35 (Sabre prohibited from discriminating against display of Lan Chile/Camnival flights); Order 89-1-31 (CRSs may
not “expunge” suspect listings unless and until the Department has determined that they are “misrepresentative”).

° ITSA is also among the parties that have not complied with the Department’s requirement that written statements
provided at the May 22, 2003 hearing also be filed in the docket. See 68 Fed. Reg. at 27948 (May 22, 2003).
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Comments at 12 (Mar. 17, 2003); US Airways Comments, at 3-4 (Mar. 17, 2003); ASTA

Comments at 34-35 (Mar. 17, 2003).
Although the Internet plays an increasingly significant role in the distribution of air

transportation, most travel agencies continue to rely on a single CRS for information; according

to the most recent ASTA Agency Automation Study (2002), 93.6% of agencies use only one
CRS. See id. at 34.!° Because consumers using the Internet can switch to another vendor with a
click of a mouse, bias is constrained by market forces. The Internet is not comparable to the
CRS marketplace, because no vendor can exercise market power. But the re-introduction of bias
into CRS displays, where agencies cannot easily turn to another source of information, would
raise serious consumer protection concerns, and would be a heightened abuse of market power.
Indeed, CRSs have structured their contracts with travel agencies to make it as difficult as
possible for them to book through any other means. Absent any rules, CRSs would be free to
effectively bar agents from having any competitive choices. The Department should adopt rules
that would promote travel agency access to alternative channels of distribution, as Orbitz
explained in its comments, at pp. 46-57. Moreover, the Department should encourage
distributors and agencies to voluntarily commit themselves to providing unbiased displays to
consumers, as has Orbitz through its contracts with its Charter Associates.'' But as a practical
matter, agencies do not yet have unfettered access to alternatives, and any discussion of the

repeal of the anti-bias rule is premature.

' As explained in Orbitz’s comments, at pp. 47-48, even though travel agencies have a very high level of access to
the Internet, they primarily use the Internet to gather information, and not to make bookings for air transportation.

"' NBTA suggests that Orbitz is biased because it gives preferential treatment to particular carriers, and namely that
Orbitz fails to make available the corporate fares of participating airlines. See NBTA Comments, at 17 (March 14,
2003). NBTA'’s claims are without merit. NBTA has not provided any coherent explanation of how Orbitz gives
preferential treatment to particular carriers (in fact, Orbitz is barred by contract from biasing its displays to the
advantage of any airline or airlines), nor has NBTA explained how the fact that virtually every online travel agent,
including Orbitz, does not display fares that are not available to the general public amounts to a form of bias.
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C. Booking-by-booking transactions should be excluded from the definition of “system”

Certain parties have asserted that the Department should not modify the definition of
“system” by requiring that it be “used by a subscriber under a formal contract with a system,” as
the Department has proposed. See, e.g., Amadeus Comments at 42-43 (Mar. 17, 2003), Sabre
Comments at 129 (Mar. 17, 2003), Southwest Comments at 9 (Mar. 17, 2003). As Orbitz
explained in its comments, at pp. 42-43, the Department should adopt this proposal, but in a form
that makes clear that it is intended to exclude vendors to the extent that they are used by agencies
on a transaction-by-transaction basis without any ongoing contractual commitments. Such a
vendor would not have the potential for the anti-competitive conduct that Part 255 is designed to
limit, because such a vendor would not be the exclusive channel by which an airline could reach
any travel agency, unlike the existing CRSs. The Internet has demonstrated that information and
automation services can be provided to users without putting those users under long-term
contracts that bind them exclusively to one channel. It has also demonstrated that when users
can readily switch to other channels, choice triggers the vigorous competition that characterizes
the Internet.

The parties opposed to this proposal appear to have misunderstood the Department’s
intent. This proposal is not intended to create a regulatory loophole for Orbitz, if Orbitz were in
the future to enter the business of distributing air transportation directly to travel agencies.
Instead, it is intended to acknowledge that any vendor — including an existing CRS — that deals
with agencies on a transaction-by-transaction basis has solved the problem that necessitated the
CRS rules, and should be able to operate without them. It is a free-market provision, and is
available to all. If Sabre were to offer its services to agencies on a transaction-by-transaction

basis, it would not subject to regulation as a Part 255 “system.” If Sabre truly wants to compete,
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free of Part 255 regulation, all it would have to do is allow agencies free choice among its CRS
and other channels for making bookings. Presumably, Sabre opposes this proposal because its
market power is derived from the long-term contracts it currently enters into with travel
agencies, which deny agencies such free choice.

This proposal by the Department effectively offers the full and immediate sunset of the
CRS rules to any CRS that is willing to address the problem that originally necessitated the CRS
rules — that a CRS obtained market power by making itself the exclusive path to a significant
number of travel agencies. This proposal in effect offers to the CRSs: “You can immediately be
governed by the competitive marketplace rather than by regulation — if you will allow a
competitive marketplace to exist by allowing travel agents ongoing market choice as to the
means by which they make their next booking.” Any CRS that truly wants to operate in a

competitive marketplace will support this proposal.

D. Airlines should not be required to offer webfares through all distribution channels

Certain parties — most notably the Large Agency Coalition and the National Business
Travel Association — have argued that airlines should be required to offer their webfares through

all distribution channels.'? Although Orbitz briefly referred to this issue in its most recent

' The Large Agency Coalition describes its proposal as a “universal participation™ rule, which would not just
require airlines to distribute webfares more widely but would require @/l airlines to make al/l fares available through
all channels of distribution. See LAC Comments, at 38-39 (Mar. 17, 2003). One result of this proposal would be
that airlines would be required to purchase the distribution services of CRSs, without regard to the cost of those
services. The current mandatory participation rule (Part 255.7) at least purports to address the cost of distribution
issue (even though the requirement is ineffective in practice) by requiring that fees be reasonable, with reference to
the fees that an airline’s own CRS charges. See Orbitz Comments at 32-35 (Mar. 17, 2003). But if a “universal
participation” rule were adopted, this requirement would be simply inapplicable to most airlines. In order to ensure
that CRSs did not abuse their government-granted franchise over airlines, the Department would have no option but
to regulate the fees charged by each CRS. Nothing less than full-blown utility-style price regulation would make
this proposal workable. See generally Orbitz Reply Comments, at 26-27 (Oct. 23, 2000).
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comments, at p. 35, n.17, it bears repeating that this proposal, if adopted, would be the end of
any price competition, or hope for price competition, in the automated distribution business. All
airlines would be required to use all distribution systems, without regard to what price those
distribution services charged for their services. The effect on the costs of distribution would be

harmful in the extreme, and would be without any public interest justification. See America

West Comments, at 31-34 (Mar. 17, 2003); Continental Comments, at 10 (Mar. 17, 2003);

Northwest Comments, at 20 (Mar. 17, 2003). As the Department has recognized, not only do

“the pro-competitive policy directives in 49 U.S.C. § 40101 allow airlines to choose the channels
for distributing their services as well as the prices and terms of sale for different channels,” but
“[s]uch a requirement might also deter airlines from offering the lower fares at all.” Order 2000-

10-13, at 4- 5. See also Orbitz Reply Comments, at 18-23 (Oct. 23, 2000).

In contrast, if the CRS business can undergo the same competitive transformation that the
online travel business has undergone since Orbitz launched in 2001, then CRSs would compete
for access to webfares, and would gain access to them by making the fees that they charge to
airlines for the use of their systems more attractive. The result would be that in CRSs, as in
online travel today, nearly all fares would be available through nearly all outlets — but that result
would have been achieved by a method that lowered distribution costs. But if CRSs are granted
an entitlement to webfares, regardless of the fees that they charge, distribution costs will only
continue to spiral upwards. Because the travelling public ultimately pays those distribution
costs, there is no question which method best serves the public interest. Moreover, although the
steps so far taken by CRSs to gain access to webfares could be described as half-hearted, see

Orbitz Comments at 24 & n.13 (Mar. 17, 2003), they do show that the potential for

transformation is real. As Sabre itself has stated, “CRSs should be permitted and encouraged to
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compete with each other to have access to distribute these fares.” Sabre Reply Comments, at 10

(Feb. 3, 1998).

E. CRSs should not be allowed to require airline webfares as a condition of participation

Certain parties — most notably Sabre and Galileo — argue that the Department should not
adopt its proposed prohibition on CRSs making the provision of webfares a condition of
participation in those CRSs (in the proposed Part 255.6(¢)). This proposal is related to — but
distinct from — the Department’s proposal to prohibit CRSs from requiring airlines not to
“discriminate” against travel agencies that use that CRS (also in the proposed Part 255.6(e)),
both of which were briefly referred to in Orbitz’s comments at p. 37, which explained why the
Department should expand the application of the also-intertwined requirements of the existing
anti-parity rule (Part 255.6(e) in the existing rules, Part 255.6(d) in the proposed rules).

Orbitz understands that the condition-of-participation proposal would prohibit a CRS
from requiring an airline’s webfares, or any other fares that the airline had chosen not to sell
through CRSs or travel agencies, as a precondition to participation in that CRS. It would not,
however, prohibit negotiations between a CRS and a participating airline by which the CRS

would discount its costs and/or provide additional services in return for obtaining access to

webfares. See generally American Comments at 25-28 (Mar. 17, 2003); Delta Comments, at 37-

39 (Mar. 17, 2003); Midwest Comments, at 7 (Mar. 17, 2003).

In other words, this proposal would bar CRSs from leveraging their existing market
power to prevent any possibility of price competition for their services. But CRSs would be able
to offer airlines lower prices for their distribution in return for wider access to fares, just as

online travel agencies do today, and airlines likewise would be able to voluntarily accept these



Reply Comments of Orbitz
Page 22

offers. Orbitz, for example, does not require that any airline provide it access to webfares in
order for that airline to receive unbiased display in Orbitz. But Orbitz has a standing offer to all
airlines: in return for webfares, it will provide additional benefits in return, including an offset of
the excessive costs of making a booking through a CRS. For forty-two airlines, this has proven
to be a highly attractive proposal. Similarly, Expedia and Travelocity have in the past year
entered into agreements with airlines by which they have lowered the cost to an airline of making
a booking in return for access to that airline’s webfares. See Orbitz Comments, at 16-18 (Mar.
17, 2003).

Recent CRS bids for webfares have found a relatively subdued response, because most
airlines have judged the strings-attached CRS concessions not to match the value of their
webfares. See supra footnote 2. But if CRSs could use their market power to command access
to webfares — by making them a precondition to participation, and thus without having to offer
commensurate concessions in return for those fares — then all hope of price competition in the
CRS market would be lost. A CRS could endure without the participation of an airline far longer

than any airline could endure without participating in a CRS. See Orbitz Comments, at 13 (Mar.

17, 2003)."® For example, in 1984, Continental refused to pay a booking fee increase of more
than 600% by PARS. But after its bookings from PARS agents plunged by more than 50%,
Continental bowed to the dictated terms. See 56 Fed. Reg. at 12594 (Mar. 26, 1991). More

recently, AirTran attempted a business model that shunned the CRS distribution channel, but

> As Ron Cole, America West’s Vice President of Sales, stated at the May 22, 2003 hearing:

The Computer Reservation Systems have had and continue to have market power over most airlines. In the
case of America West, they have monopoly power. Why? Because the CRS vendors know that for the
foreseeable future, we have no choice but to continue to offer our product through their systems. Dropping
out of even the smallest CRS could mean the loss of $50 million in revenue to America West. This is an
unacceptable penalty that we would have to pay.

Hearing Transcript, at 80-81 (May 22, 2003).
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eventually resigned itself to participating in Sabre and other CRSs. Cf. Galileo Comments, at 27
n.31 (Dec. 11, 1997). The proposed rule would strike a balance, under which negotiation for
webfares would be possible but CRSs could not abuse their market power to obtain webfares
without any need for negotiation, by the threat of denying airlines access to a distribution

channe] that continues to be essential.

F. There is no basis to require airlines to divest their ownership interests in Orbitz

Certain parties — most notably Sabre and Travelers First'* — have asserted that airlines
should be required to divest their interests in Orbitz."’ In the case of Orbitz, neither the
Department, nor the Inspector General, nor the Department of Justice, despite years of review of
Orbitz, have found any reason to regulate, litigate, or direct any different behavior by Orbitz.
Given these basic facts, there certainly is no basis to order its divestiture — a measure neither the
Department, nor the Department of Justice, nor the Civil Aeronautics Board ever was willing to
take with respect to CRSs, even though all of them did find CRSs to possess market power. In
contrast, no agency has found Orbitz to possess market power — and it is highly unlikely that any
agency would, given that only approximately 2% of all airline tickets by value are sold through

Orbitz, and users are free to switch to any other channel of distribution at any time, with the click

" Travelers First purports to be a coalition of public interest organizations. But Orbitz notes that its chair, Jim
Conran, also is the president of the organization Consumers First. According to the public records of the California
Secretary of State, Consumers First accepted more than $20,000 from a committee of insurance companies in return
for its opposition to a 2000 California ballot proposition that would have eased restrictions on consumer lawsuits
against insurance companies. Travelers First has not disclosed whether it or any members of its coalition have
received payments from an interested party in return for the positions they have taken in this proceeding.

' Sabre includes as an appendix a study by Steve C. Salop and John Woodbury that calls for the divestment of
airline ownership interests in CRSs — and Sabre itself argues that Orbitz already should be regulated as a CRS. See,
e.g., Sabre Comments, at 12, 83 (Mar. 17, 2003). Orbitz responds to the latter allegation in greater detail infra in
section G.
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of a mouse. See. e.g., Orbitz Comments at 20, 23 (Mar. 17, 2003).16 In sum, this line of

argument amounts to little more than grandstanding which has no place in this proceeding.

G. Navigant International’s “Aqua” software does not trigger Part 255 coverage of Orbitz

Certain parties — most notably Sabre, Galileo, and Southwest — have argued that Orbitz
already is subject to Part 255, utilizing two general lines of argument. The first is a generalized
claim that it “replicat[es] the functionality of traditional CRSs.” This vague assertion clearly
fails to establish that Orbitz is subject to the CRS rules. Part 255 is predicated on a system being
offered to subscribers, among other specific requirements. Although nothing prevents a travel
agency from accessing and booking a ticket through its website, Orbitz does not promote or
encourage such use of its website, nor does it have any features specifically designed for travel
agent use. By this standard, any and every travel website with an airline affiliation would be
subject to the CRS rules. The open nature of the Internet means that any website — including
Sabre’s Travelocity, Galileo’s CheapTickets, and Southwest’s site — will at least occasionally be
used by a travel agency, and thus “replicate” the functionality of a CRS. The result of this line of
argument would be the full regulation of many online travel agents and airline websites by Part
255, a purpose for which the rules never were intended and for which there is no justification.

The second line of argument is based on Orbitz’s relationship with “Aqua,” a software

product of Navigant International, which enables travel agencies to simultaneously view fares

'¢ At the May 22, 2003 hearing, Southwest and Expedia asserted that Orbitz had market power, based on its share of
online sales. See Hearing Transcript, at 167, 223. But by this measure, Expedia and Travelocity also should be
found to have market power. Even taking into account the widely-quoted conclusion by Jupiter Research that
approximately 30% of leisure and unmanaged business tickets soon will be sold over the Internet, online agents
account for less than half of the sales made over the Intemnet, and Orbitz, Expedia, and Travelocity compete fiercely
not only with each other and airline sites, but with other online agents such as Galileo’s CheapTickets and Amadeus’
OneTravel, as well as with opaque sites such as Priceline and Hotwire.
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available through a CRS and selected fares obtained by Aqua from Orbitz.!” This argument both
misrepresents Aqua’s functionality and misunderstands the CRS rules. '®* Aqua is not currently a
means by which travel agencies can make a booking on Orbitz. Aqua provides data about fares
available through Orbitz for comparison purposes only; it does not have the capacity to make
bookings or issue tickets. Aqua is no more a CRS than is ATPCO, the OAG website, or screen-
scrapers such as SideStep which offer information about fares elsewhere available, but lack any
booking or ticketing functionality of their own. “The rules do not cover computer systems that
provide some but not all of these CRS functions.” 57 Fed. Reg. at 43793 (Sept. 22, 1992).
Moreover, Orbitz simply supplies data to Aqua; Orbitz does not have any direct relationship with
the agencies that use the Aqua software, and Navigant International, which provides and

supports the “Aqua” software, is not an airline. Thus, the offeror of Aqua lacks the airline

'7 Some of these misconceptions appear to stem from articles that recently have appeared in Travel Weekly, which
inaccurately suggested that Aqua has booking functionality. See Hearing Transcript, at 59 (May 22, 2003). Travel
Weekly subsequently published a correction.

18 Aqua aside, other serious misrepresentations have been made about Orbitz, and about the distribution of air
transportation in general, in comments filed with the Department.

o For example, Galileo has asserted that all airlines that participate in Orbitz are subject to its “MFN” provisions
(which are discussed in greater detail infra in section I). See Galileo Comments, at 48 (Mar. 17, 2003). In fact,
hundreds of airlines participate in Orbitz that are not Charter Associates (which have agreed to the “MFN”
provisions in return for other significant benefits from Orbitz), including significant low-fare airlines such as
AirTran. In addition, Galileo has asserted that its booking fees are reasonable relative to the service fees
imposed by Ticketmaster and ATMs. As Orbitz previously has noted, this is not only an apples-to-oranges
comparison, but ignores widespread criticism of the levels of Ticketmaster and ATM fees. See Orbitz Reply
Comments, at 34 (Oct. 23, 2000).

o Similarly, Sabre has asserted that Orbitz imposes a surcharge on airlines that are not Charter Associates. See
Statement of Steven C. Salop, at 9 n.6 (May 22, 2003). In fact, Orbitz charges the same service fee for Charter
Associates and most non-Charter Associates, including significant low-fare airlines such as AirTran. In a few
cases, an airline has informed Orbitz that it pays commissions only if an agent agrees to “move market share”
for that airline. Because Orbitz is contractually-prohibited from biasing its displays, it cannot agree to such
terms, unlike Expedia or Travelocity. Therefore, like many other travel agents, Orbitz has raised its service fees
to offset the lost commissions. In addition, Sabre has asserted that the only major airlines that do not participate
in the limited discounts offered through its Three-Year DCA and Galileo’s Momentum programs are owners of
Worldspan and/or Orbitz. See id. at 8, n.5. In fact, the majority of “major” airlines, as defined by the
Department, have chosen not to participate in these limited programs, including Alaska, America West, ATA,
and Southwest, none of which are owners of Worldspan or Orbitz.
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affiliation (ownership, marketing, etc.) which is an additional prerequisite for regulation under
Part 255.

In contrast, if Orbitz were to design and offer a version of its website directly to travel
agencies specifically for travel agency use, that website would be subject to regulation under the
existing terms of Part 255. If a website: directly and specifically offers travel agencies an
automated service that displays multi-airline schedules, fares, rules, and availability; makes
bookings; issues tickets; charges airlines a fee for its system services; and is owned, controlled,
operated or marketed by an airline; then it constitutes a covered CRS. But that description does
not depict any service that is today offered by Orbitz. If the Department wishes to regulate
entities that merely share similarities with its existing definition of a CRS, but do meet the full
requirements of its definition, the Department must do so by rulemaking. As several wise men

once said, “close only counts in horseshoes and hand grenades.”

H. The cost to an airline of a booking through Orbitz is less than a booking through a CRS

Certain parties — most notably Sabre and the Large Agency Coalition — have argued that
the cost to an airline of making a booking through Orbitz is more than making the same booking
through a CRS. This assertion, which has been made repeatedly by CRSs especially, is typically
based on serious misrepresentations of the costs to airlines of making a booking. For example,
although many airlines no longer pay base commissions to travel agencies as a matter of course,
airlines continue to pay incentive commissions to many travel agencies. The amount of these
commissions — which average 3% of total passenger revenues — is a signiﬁcémt issue for airlines,
as demonstrated by recent disputes between both Travelocity and Expedia and Northwest, among

other airlines. See Orbitz Comments, at 17-18 (Mar. 17, 2003). Thus, the cost of commissions
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paid to agencies using a CRS, relative to the cost of a booking made through Orbitz, is a relevant
and significant factor in determining which channel is less costly to an airline. The allegations
made by Sabre and other parties invariably count the fee that an airline pays to Orbitz as a
commission, but do not count the commissions that airlines continue to pay to travel agents that
use CRSs. The result is a highly skewed apple-to-oranges comparison.'®

Orbitz has attached a recent study it commissioned, by Global Aviation Associates, that
reviews the costs of making a booking through Orbitz — including through its “Supplier Link”
with an increasing number of airlines® — in greater detail, as well as reviews additional fallacies
that have been introduced into cost comparisons proffered by Sabre and other parties. See
Exhibit A. This study demonstrates that the average cost to an airline of a booking made through
Orbitz today is consistently less than the average cost of a booking made through a CRS. The
weighted average cost to an airline of a booking made through Orbitz is $16.43 for all airlines,
$16.22 for Charter Associates, and $9.58 for airlines with a Supplier Link.?! In contrast, the
average cost of a booking made through Sabre is $26.20 — a difference of up to 63.4%. See id. at
6. Furthermore, CRSs historically have increased their fees each year, regardless of their actual

costs or the health of the air travel industry. In contrast, the cost to an airline of a booking made

through Orbitz has declined each year.

' The Large Agency Coalition appears to be under the misconception that the “rebate” that Orbitz offers to Charter
Associates for bookings processed through Worldspan increases the cost of a booking made through Orbitz. See
LAC Comments, at 26 (Mar. 17, 2003). In fact, it significantly decreases the cost to an airline of such a booking.

2 1n 2002, Orbitz established direct connections with American, Continental, and Northwest. In 2003, Orbitz
expects to establish direct connections with America West, Midwest Airlines, and US Airways — all of which are
Charter Associates of Orbitz, but do not have any equity ownership in Orbitz.

21 Because the substantial majority of Orbitz’s sales are for travel on one of its forty-plus Charter Associates, the
weighted average cost for Charter Associates differs only slightly from the weighted average cost for all airlines.
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I. Orbitz’s so-called “MFN” provisions are both pro-consumer and pro-competitive

Certain parties — most notably Sabre, Galileo, and Expedia — have argued that the
Department should prohibit the provisions of Orbitz’s Charter Associate agreements which
commonly have been referred to as “most favored nations” or “MFN” provisions. Orbitz
previously has responded to similar allegations, and explained why its “MFN” provisions are
pro-consumer and pro-competitive — and how thirty-seven airlines, in addition to the equity
investors in Orbitz, have concluded that the effective reduction in booking fees that they receive
in return is a fair bargain. In particular, Orbitz explained how it has increased the information
available to consumers. The “MFN” provisions are non-exclusive and permit participating
carriers to offer the same fares through any other distribution channel. In contrast, the
burdensome requirements previously imposed on airlines by Sabre and other CRSs (which also
were referred to as “MFN” provisions, but were very different in substance) required airlines to

purchase CRS services that the airlines did not want, and provided no consumer benefits. See

Orbitz Reply Comments, at 23-26 (Oct. 23, 2000). Moreover, Sabre continues to try to impose
similar requirements on airlines that are not protected by Part 255.6(e) in the guise of “parity”

clauses. See Orbitz Comments, at 36 (Mar. 17, 2003). Those comments need not be repeated

further here.
The one new argument about “MFN” provisions that has been submitted to the
Department is a short paper authored by Jerry Hausman, which is an appendix to the comments

of Galileo.? Despite Galileo’s description of Mr. Hausman as “independent,” see Galileo

2 At the May 22, 2003 hearing, Galileo asserted that its online agent Trip.com had been consolidated with its other
online agent, CheapTickets, in April 2003 because Trip.com had been unable to obtain access to the same fares
offered by airlines through Orbitz. See Hearing Transcript, at 64-65. However, at the time, Cendant’s CEO asserted
that the consolidation was due to the challenges of “operating two brands” and the “current geopolitical
(continued...)
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Comments, at 2 (Mar. 17, 2003), his previous submission in this docket was funded by the
Interactive Travel Services Association, whose membership consists of Galileo, Sabre and other
entrenched distributors. In his latest study, Mr. Hausman restates his claim that the Orbitz
“MFN” provisions would work against the interests of consumers by reducing fare dispersion —
i.e., the degree of variance among fares in a given market. His theory can be summarized as the
dubious proposition that greater price transparency is bad for competition and bad for consumers.

Mr. Hausman'’s latest study selects a group of city-pairs, and compares the fare dispersion
in Q2 2001 with Q2 2002. Based on that comparison, he concludes that fare dispersion has
declined — by 2.4% according to one methodology, and by 4.7% according to another. He then
isolates those city-pairs in which Southwest does not compete, and finds that fare dispersion also
decreased in those markets, by a minutely greater amount. Put another way, the change in fare
dispersion for all of the city-pairs selected by Mr. Hausman produced a coefficient of variation of
-0.02442, and change for all non-Southwest city-pairs he selected produced a coefficient of
-0.02732, among other calculations. He attempts to argue that represents a significant difference.

Finally, Mr. Hausman compares the fare dispersion over the same time period for the
city-pairs in which Southwest does compete. Unlike for the earlier two comparisons, he declines
to actually disclose the results of this comparison, but characterizes the results generally: “I do
not find any of the fare changes to be negative and statistically significant,” as he did for the first
two comparisons. See id. at 10. Indeed, he acknowledges (albeit in a footnote) that the trend he

has noted in the Southwest fare dispersion is not statistically significant. See id. at 11, n.16.

(continued...)
environment.” See David Kesmock, “Cendant cancels Trip.com to focus on Cheap Tickets,” Rocky Mountain
News, at 6B (April 3, 2003).
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Out of this thin statistical gruel, Mr. Hausman attempts to conclude that his original

theory about the Orbitz “MFN” provisions has been borne out. As a general matter, it can be

said that rarely have so few numbers been so tortured to so little result. The gaps in both facts

and reasoning vastly exceed the amount of remaining cloth. To note only a few of the gaps:

The degree of price dispersion in a market can vary based on many factors. Some of the
factors which tend to reduce price dispersion are anti-competitive (e.g., effective price
collusion) and some are highly pro-competitive (e.g., more perfect price transparency in a
commodity market). There is no basis for concluding that any decline in price dispersion
in air fares indicates any anti-competitive effect or any anti-consumer harm.>’

Mr. Hausman has failed to establish any harm to consumers. He acknowledges that in
the time period and markets he studied, average fares actually declined. See id. at 11.
Most consumers would consider that to be a positive development. Indeed, in recent
months it has been far more common for analysts to criticize Orbitz on the basis that the
greater price transparency it has brought to consumers has driven down fares, and thereby
hurt the economics of major airlines, even while benefiting consumers. Mr. Hausman
concludes precisely the opposite — that greater price transparency has made fares higher
than they otherwise would be. But he presents no evidence that that is so.

Only two quarters of fare data have been selected for comparison. Other quarters may

produce different results. We cannot tell whether he has made other comparisons or not,

3 Moreover, because Orbitz offers neither secrecy nor two-way communication, it would be useless as a means of
collusion. Orbitz has no mechanism that allows direct and private communication among airlines or from Orbitz to
airlines about fares. Further, the only fare offers that Charter Associates are obligated to give Orbitz an opportunity
to match are fares that already are public information — i.e., fares offered through an airline website or another
online agency. See Orbitz Reply Comments, at 31 (Oct. 23, 2000). In contrast, Travelocity is an advocate of
“secret” deals among airlines and agents. See Hearing Transcript, at 200 (May 22, 2003).
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and we cannot tell whether Q2 2001 is representative of the pre-Orbitz marketplace, or
whether Q2 2002 is representative of the post-Orbitz marketplace.

e Mr. Hausman has made no effort to control for many factors that should be obvious to an
analyst. He states that Southwest is the only major airline that is not an Orbitz Charter
Associate. In fact, ATA — as well as other low-fare carriers that have significant market
effects, such as JetBlue, AirTran and Frontier — are not Charter Associates, but he has
made no effort to isolate their effects on his calculations. Likewise, Mr. Hausman utterly
fails to address the effects on his calculations of the September 11, 2001 terrorist attacks,
which occurred between his selected quarters, and which had unprecedented effects on
the marketplace.

e [t is especially odd that Mr. Hausman presents his statistical results for his comparison of
all of his selected city-pairs in the aggregate, as well as for the subset of city-pairs in
which Southwest is not a competitor, but not for the subset of city-pairs in which
Southwest is a competitor.

e Mr. Hausman has not attempted to evaluate the pro-competitive effects of Orbitz’s so-
called “MFN” provisions. Specifically, they have brought about price competition in the
online distribution business for the first time. They have resulted in webfares becoming
more widely available to consumers — not only through Orbitz, but through online
competitors who, in response to Orbitz’s MFN, have offered lower distribution costs to
airlines in order to obtain access to webfares. The benefits of lower costs of air travel and
wider availability of low fares are significant for consumers, and have come about
directly as a result of Orbitz’s airline-cost-discounts-for-webfares competitive strategy —

i.e., the so-called “MFN” provisions.
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In short, Mr. Hausman has not established that fare dispersion generally has declined
since the launch of Orbitz; has not established that if fare dispersion has declined, that Orbitz’s
“MFN” provisions are the cause; has not established that if fare dispersion has declined, it is
indicative of a negative effect on competition or of harm to consumers; and has not established
that if any harm has been caused by Orbitz’s “MFN” provisions, it is not more than offset by
other pro-competitive and pro-consumer effects of Orbitz’s entry into the marketplace as a price

competitor. As Amadeus has noted, “[m]arkets work best when parties have more, not less,

information.” Amadeus Comments at 65 (Mar. 17, 2003). See also Sabre Comments, at 58 n.62

(Mar. 17, 2003).%*

Conclusion

Orbitz continues to be committed to the rulemaking initiatives that it recommended in its
Comments. The consequences of twenty years of regulation on automated distribution cannot be
eradicated with the stroke of a pen, but Orbitz believes that these transitional regulations will
enable competition to be introduced into the CRS marketplace, and Part 255 to be sunset, within
three years:

1. The continued prohibition of display bias by CRSs.

2. The repeal of the mandatory participation rule.

¢ Expedia cites a claim submitted to the Department in early 2002 by Sabre that small carriers consistently sell a
higher percentage of their tickets through Expedia and Travelocity than through Orbitz. See Expedia Comments, at
12 (Mar. 17, 2003). However, Sabre purported to have submitted the underlying study to the Department under seal,
despite never having filed a motion for confidential treatment. The data and methodology never has been made
available for public scrutiny by the Department. Moreover, according to a study subsequently performed by Orbitz,
small carriers in fact consistently sell more than their “fair share” of tickets through Orbitz. See Exhibit B.
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3. The extension of the anti-parity rule to all airlines and the prohibition of other CRS
contract clauses restricting airline choices on system usage.

4. The application of Part 255 to each CRS, whether or not it is owned by or affiliated with
an airline or airlines.

5. Vendors that do not bind agent beyond each transaction should not be covered by the
CRS rules.

6. Provisions enabling travel agents to have with freedom of choice among booking
channels by limiting productivity pricing (and allowing agencies to renegotiate their
contracts to provide for other means of compensation); limiting the terms of subscriber
contracts (with no “shingling” allowed); limiting liquidated damages to the cost of
physically removing a system from an agency; and allowing third-party software
(including back-office software) to be used on all equipment, whether or not it is owned
by the agency.

7. The sunset of Part 255 three years after the effective date of these changes, unless it
affirmatively is demonstrated to the satisfaction of the Department that competition does

not exist in the CRS marketplace.

* ok ok ok
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BACKGROUND

Over the past five or so years, there has been increasingly intense pressure on
air carriers to lower costs, in general. That pressure became particularly evident
when, in 2001, the combination of a recession, "dot.com" bubble burst, and the
events of 9/11 pushed the U.S. air carrier industry into a severe financial crisis.
The situation today can best be described by the fact that the U.S. industry will
generate roughly $27 billion in losses in the three years, 2001-2003. Equally
important, the industry debt to capital ratio has risen to about 93%, a clearly
untenable position. In this context, we have seen US Airways, United Airlines,
and Hawaiian Airlines file Chapter 11 bankruptcy. American Airlines has
indicated that it will file Chapter 11 absent concession agreements from all of its
unions. US Airways emerged from Chapter 11 reorganization at the end of
March 2003. Several carriers, including Vanguard and National Airlines, have
been forced into liquidation. The U.S. industry could be faced with further
bankruptcies, depending on the length of the recovery from the Iraq conflict, the
impact of SARS, and the effect of the general softness in the U.S. and world
economies. In response to 9/11, the government provided roughly $5 billion in
impact assistance, and a further $10 billion in government guaranteed loan
availability to those carriers that qualified. In April 2003, the U.S. government
approved an additional $2.3 billion in direct assistance to cover the costs of

security being incurred by the airlines.

In the context of the economic environment of the late 1990s and into 2003, U.S.
network carriers, in particular, have focused on all aspects of their cost
structures. One major functional cost category that has concerned airlines for a
number of years is the cost of “distribution.” That is, beginning with the first
contact between the consumer and his or her booking agent, through the
ticketing, airport check-in, and back-office accounting process, costs had become
substantial. In the late 1990s and early 2000s, these costs could represent 20%
to 25% of an air carrier's cost structure. Consequently, it became an area of

grave concern.
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One of the major components of the cost of distribution was travel agency
commissions, which reached a peak of almost 12% of passenger revenue in
1994. Another substantial cost component to the airlines, and thus ultimately to
the consumer, are Global Distribution System (GDS) booking fees. These fees
arise whenever a consumer buys an airline ticket through a travel agency, tour
operator, wholesaler, or internet-based agency. The booking by the consumer,
unless made directly with the supplier, e.g., air carrier, hotel or car rental
company, is made by the intermediary agent on one of four major GDSs: Sabre,

Galileo, Amadeus, and Worldspan.

Distribution Channels

Suppliers

Global Distribution Systems

Supplier Bricks &
N . Internet

Reservation Supplier . Mortar

Centers & Websites Travel Consolidators Travel

Ticket Offices Agencies Agencies

Consumers

Note: Suppliers include airlines, hotels, car rental agencies, cruise lines, etc.

The actual transaction reserves the seat and creates the ticket. This is
accomplished by large legacy computer systems owned by the GDSs. The travel
agency or other intermediary has made the sale, but the cost of the sale is billed
to the supplier, in this instance the airline, hotel, car rental company, etc. In
numerous studies of the cost structure of GDS booking fees over the past few
years, we have found that while other distribution costs have been declining,

either in an absolute sense or as a percent of revenue generated, booking fee
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costs have been increasing. In a ga2 study published in July 2002, “The
Economics of Travel Distribution In an Internet Driven Environment,” we found
that between 1990 and 2000, GDS booking fees had escalated by roughly 7%

per annum. With the introduction of the Internet and the increased availability of

Commission Expense Per Dollar Passenger

Revenue for U.S. Major Carriers and GDS Booking Fee Trend
1995 — 2002€

Commission Expense Per Dollar Passenger Revenue is Falling Despite
the Increase in GDS Booking Fees Per Segment

12 $5.00
+ $4.50
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1 $3.50
+ $3.00
+ $2.50
+ $2.00
+ §1.50
T+ $1.00
T $0.50
+ $0.00

Commission Expense Per
§904
Buijoog §ao abesaay

Dollar Passenger Revenue
(Percent)

1995 1996 1997 1998 1999 2000 2001 2002E

] I Comm./Pax Rev. -~ Average GDS Booking Fees ]

Source: U.S. Department of Transportation Form 41, Alrline Proprietary Data

online travel distribution through vehicles such as Orbitz, Priceline, Expedia, and
others, the rate of increase in GDS booking fees began to subside. Clearly, this
was a response to competitive pressures, although the GDSs still maintain
measurable pricing power. Between 1995 and 2001, booking fees increased by
4.5% per annum, reaching an estimated annual average level of $4.36 per
segment in 2002 (which equates to $12.20 per ticket, based on an average 2.8

segments per ticket).

Earnings during this time period were substantial for the GDSs. On the other

hand, U.S. and world air carriers struggled to reach 5% profit margins during the

late 1990s and fell to “zero” by 2001. In a New York Times article, Even as the
Big Airlines Struggle, A Computer Booking System Prospers, dated February 10,

2003, the President of Sabre is asserted by the author to have observed that

Sabre’s fees are worth every penny. However, the article's author also observes,
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“...the airlines have used their considerable lobbying power, persuading the
Department of Transportation to propose eliminating some of the rules that help
Sabre and its three rivals—Galileo, Worldspan and Amadeus—keep their fees
up.” This raises the question, among others, “Why would the airlines use their
leverage to change the rules if the booking fees were truly “worth every penny?”
The airlines, among others, must believe the current regulations are supporting

higher CRS costs than a deregulated, competitive market would achieve.

METHODOLOGY

This analysis of the cost of booking a transaction through a travel agency via
Sabre or a typical GDS, compared to the costs and fees of a booking online
through Orbitz, required that comparability of costs between the channels be
defined and established at the outset.

As a starting point, we determined to use only those cost categories that were
reasonably available, subject to definition, and where the source of information

and data was credible and recognizabie.

There are, as noted, numerous costs incurred by airlines related to the booking
and ticketing of passengers, including those that are measurable and
quantifiable. Others, while determinable through airlines’ internal accounting

systems, are unavailable to those outside the airline, e.q., back office accounting.

Thus, we are dealing here with the cost categories that we can define and

measure with a high degree of reliability, including:

GDS booking fees charged to airlines
Rebates, volume, or offset discounts to GDS booking fees

Sales Commissions paid by air carriers to travel agencies

b=

Service fees charged by “Brick & Mortar” agencies and by Orbitz, the

online agency
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The sources of these data sets include confidential and aggregated surveys of
booking fees charged to airlines; sales commissions paid to travel agencies and
ticket values, as reported by airlines to the U.S. Department of Transportation;

the “2002 U.S. Travel Industry Survey” published by Travel Weekly Magazine;

and Orbitz service fees, volume discounts to carriers, and transaction charges to
carriers and consumers as supplied to us by Orbitz.

CURRENT FINDINGS

in one of many efforts to rationalize its fee structure, Sabre has developed a
comparative analysis of booking fees for a round trip ticket generated by a travel
agency on a GDS and a consumer direct booking on Orbitz. That study,
“AIRLINE DISTRIBUTION COSTS PER TICKET", published by Sabre and until
recently found on its website, stated that the booking fee and related commission
and transactions costs of a ticket booked through a travel agent between
November 2002 and June 2003 are estimated at $9.98, while the same booking
on Orbitz would cost the airline $13.32.

Sabre, in its analysis of costs to airlines of a GDS booking through travel
agencies on Sabre versus online, failed to include or mis-stated certain costs
related to GDS and Orbitz bookings, including:

o No recognition of the travel agent commissions being paid by
airlines. While these payments are now often characterized as
“incentives” or “overrides,” they are still commission payments to
travel agencies.

o Overstatement of transaction fees paid by airlines to Orbitz.

o No recognition of the historical and expected booking fee

escalation.
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o No recognition of “Supplier Link,” which allows bookings to take
place through Orbitz, directly to the supplier, thus eliminating any
booking fee by a GDS.

o Failure to recognize the differences in fees charged to the
passenger by a travel agency, compared to the fees charged to the

passenger by Orbitz.

A. BOOKING FEE COST TO AIRLINES

When these factors are fully recognized, the current round trip ticket distribution

cost comparison is:

Orbitz-Average of all airlines $16.43
-Charter Associates only $16.22
-Supplier Link $9.58

vs.

Sabre Travel Agency $26.20

Orbitz cost lower than Sabre Travel Agency:

Orbitz Average of all airlines 37.3%
Orbitz Charter Associates only 38.1%
Orbitz Supplier Link 63.4%
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The detailed costs, by year, may be found in Attachment A.

Airline Distribution Costs Per Transaction - Summary

Orbitz vs. Sabre (June 2002 — May 2005)

Parcent Orbitz Totaf Cost
ORBITZ Is Less Than Travel Agency:

I Industry j Charter { Supplier I Industry | Charter | Supplier

Cost Category Average Assoc. Link Average Assoc. Link

Total Distribution Cost
o,
C02-03) -38.1%

Total Distribution Cost
(03 04)

Total Distribution Cost
(C04-"05)

These disparities in distribution costs to airlines actually increase over the years
as the transaction fees to Charter Associates of Orbitz decline. Thus, by July
2004, average Charter Associates' transaction costs through Orbitz will be
roughly $14.04 per ticket, while these costs would amount to $27.46 through a
travel agency. So the travel agency's costs would be $13.42 (or about 96%)
higher than a transaction through Orbitz.

These costs also do not include service fees charged by travel agencies, both

“brick & mortar” and online, to the passenger.
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Airline Distribution Costs Per Transaction
Orbitz vs. Sabre

$25+
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$154
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$54
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Travel Industry Charter Supplier

Agency Average Assoc. Link
l H2002-2003 [2003-2004 M2004-2005 J

B. SERVICE FEES TO THE CONSUMER (PASSENGER)

In addition to the costs incurred by airlines, and thus ultimately passed to the
passenger in the ticket price, the booking that takes place via a travel agency
through a GDS, or online through Orbitz, generates a “service charge” to the

passenger.

Service Fees To Passengers (2003)

Orbitz vs. Sabre

$30

Agency Fee Orbitz Fee
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This charge is generally called a “service fee.” As can be seen from the chart
above, the service fee charged by the travel agency, as reported in the “2002
U.S. TRAVEL INDUSTRY SURVEY,” published by Travel Weekly Magazine,

“brick & mortar” travel agencies charge passengers $26.55 per ticket issued, on

average. Orbitz also imposes a service fee for tickets booked online through its
website, but it amounts to only $5.25, on average, or an 80% discount from the

fee typically charged by a traditional travel agency.

In summary, the cost of distributing a round trip airline ticket through Orbitz is
measurably less costly, under any set of circumstances, than booking that ticket
through a Sabre-based or other “brick and mortar” travel agency. The current
industry average cost of a booking through Orbitz of $21.68 ($16.43 to the airline
and $5.25 to the passenger) compares very favorably with the cost of $52.75
($26.20 to the airline and $26.55 to the passenger) when the booking and
ticketing takes place through a travel agency via a GDS. Moreover, when the
transaction takes place through Orbitz on an airline with Supplier Link, the cost is
reduced to $14.83 ($9.58 to the airline and $5.25 to the passenger).

On average, the disparity in cost between the two forms of booking will continue
to grow as more and more carriers move to Supplier Link and as the GDS
booking fees continue to increase in future years, albeit at a somewhat more

moderate rate of escalation.
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Airline Ticket Distribution Costs Per Transaction
Orbitz vs. Sabre (June 2002 - May 2003)

Percent Orbitz Total Cost

Orbitz Is Less Than Travel Agency:
Travel industry Charter Supplier industry Charter Supplier

Cost Category Agency Average Associates Link Average Associates Link
GDS Booking Fee" $15.39 $13.64 $13.64 $4.00 -11.3% -11.3% -74.0%
Less: Offset” $0.00 ($2.79) ($3.00) $0.00

Net GDS Booking Fee $15.39 $10.85 $10.64 $4.00 -29.5% -30.8% -74.0%
Commission/Transaction Fee® $10.82 $5.58 $5.58 $5.58 -48.4% -48.4% -48.4%
Distribution Cost to Airline $26.20 $16.43 $16.22 $9.58 -37.3% -38.1% -63.4%
Agency Fee to Passenger 26.55 5.25 5.25 5.25 -80.2% -80.2% -80.2%
Total Booking/Ticketing Fees $52.75 $21.68 $21.47 $14.83 -58.9% -59.3% -71.9%

1/ Assumes $4.00 Supplier Link Booking Fee (provided by Orbitz), Charter and Industry Average Booking Fee of $13.64 ($4.40 per segment times 3.1
average segments per Orbitz transaction), and Travel Agents/Sabre Booking Fee 12.8% higher (from Sabre presentation) than Worldspan Booking
Fee during Nov. 2002-June 2003 period and then increased by 4% in each subsequent period, based on recent GDS booking fee rate
escalation history.

2/ $3.00 Offset/Rebate for Charter members who account for 93% of all Orbitz members. Industry Average Offset/Rebate of $2.79 reflects
that ratio.

3/ 75% of Orbitz issued tickets cost more than $150.00, thus the average commission is $5.58 during Nov. 2002-June 2003 period, $4.67 during
the July 2003-June 2004 period, and $3.40 during the July 2004-June 2005 period. For Travel Agents/Sabre, the average commission is $10.82
(an average commission rate of 3.0% times the average systemwide round trip fare of $360.58).

Source: Department of Transportation OD1A and Form 41 databases, both reflecting the 2" Quarter 2002.

4/ Rates are for 2002-2003 and assume no escalation.
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Airline Ticket Distribution Costs Per Transaction
Orbitz vs. Sabre (June 2003 - May 2004)

Percent Orbitz Total Cost

Orbitz Is Less Than Travel Agency:
Travel Industry Charter Supplier Industry Charter Supplier

Cost Category Agency Average Assoclates Link Average Associates Link
GDS Booking Fee" $16.00 $13.64 $13.64 $4.00 -14.8% -14.8% -75.0%
Less: Offset” $0.00 ($2.79) ($3.00) $0.00

Net GDS Booking Fee $16.00 $10.85 $10.64 $4.00 -32.2% -33.5% -75.0%
Commission/Transaction Fee” $10.82 $4.67 $4.67 $4.67 -56.8% -56.8% -56.8%
Distribution Cost to Airline $26.82 $15.52 $15.31 $8.67 -42.1% -42.9% -67.7%
Agency Fee to Passenger * 26.55 5.25 5.25 5.25 -80.2% -80.2% -80.2%
Total Booking/Ticketing Fees $53.37 $20.77 $20.56 $13.92 -61.1% -61.5% -73.9%

1/ Assumes $4.00 Supplier Link Booking Fee (provided by Orbitz), Charter and Industry Average Booking Fee of $13.64 ($4.40 per segment times 3.1
average segments per Orbitz transaction), and Travel Agents/Sabre Booking Fee 12.8% higher (from Sabre presentation) than Woridspan Booking
Fee during Nov. 2002-June 2003 period and then increased by 4% in each subsequent period, based on recent GDS booking fee rate
escalation history.

2/ $3.00 Offset/Rebate for Charter members who account for 93% of all Orbitz members. Industry Average Offset/Rebate of $2.79 reflects
that ratio.

3/ 75% of Orbitz issued tickets cost more than $150.00, thus the average commission is $5.58 during Nov. 2002-June 2003 period, $4.67 during
the July 2003-June 2004 period, and $3.40 during the July 2004-June 2005 period. For Travel Agents/Sabre, the average commission is $10.82
(an average commission rate of 3.0% times the average systemwide round trip fare of $360.58).

Source: Department of Transportation OD1A and Form 41 databases, both reflecting the 2" Quarter 2002.

4/ Rates are for 2002-2003 and assume no escalation.
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Airline Ticket Distribution Costs Per Transaction
Orbitz vs. Sabre (June 2004 - May 2005)

Percent Orbitz Total Cost

Orbitz Is Less Than Travel Agency:
Travel Industry Charter Supplier Industry Charter Supplier

Cost Category Agency Average Associates Link Average Associates Link
GDS Booking Fee" $16.64 $13.64 $13.64 $4.00 -18.0% -18.0% -76.0%
Less: Offset” $0.00 ($2.79) ($3.00) $0.00

Net GDS Booking Fee $16.64 $10.85 $10.64 $4.00 -34.8% -36.1% -76.0%
Commission/Transaction Fee” $10.82 $3.40 $3.40 $3.40 -68.6% -68.6% -68.6%
Distribution Cost to Airline $27.46 $14.25 $14.04 $7.40 -48.1% -48.9% -73.1%
Agency Fee to Passenger * 26.55 5.25 5.25 5.25 -80.2% -80.2% -80.2%
Total Booking/Ticketing Fees $54.01 $19.50 $19.29 $12.65 -63.9% -64.3% -76.6%

1/ Assumes $4.00 Supplier Link Booking Fee (provided by Orbitz), Charter and Industry Average Booking Fee of $13.64 ($4.40 per segment times 3.1
average segments per Orbitz transaction), and Travel Agents/Sabre Booking Fee 12.8% higher (from Sabre presentation) than Worldspan Booking
Fee during Nov. 2002-June 2003 period and then increased by 4% in each subsequent period, based on recent GDS booking fee rate
escalation history.

2/ $3.00 Offset/Rebate for Charter members who account for 33% of all Orbitz members. Industry Average Offset/Rebate of $2.79 reflects
that ratio.

3/ 75% of Orbitz issued tickets cost more than $150.00, thus the average commission is $5.58 during Nov. 2002-June 2003 period, $4.67 during
the July 2003-June 2004 period, and $3.40 during the July 2004-June 2005 period. For Travel Agents/Sabre, the average commission is $10.82
(an average commission rate of 3.0% times the average systemwide round trip fare of $360.58).

Source: Department of Transportation OD1A and Form 41 databases, both reflecting the 2™ Quarter 2002,

4/ Rates are for 2002-2003 and assume no escalation.
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Airline Ticket Distribution Costs Per Transaction - Summary

Orbitz vs. Sabre (June 2002 - May 2005)

Percent Orbitz Total Cost

Orbitz Is Less Than Travel Agency:
Travel Industry Charter Supplier industry Charter Supplier
Cost Category Agency Average Associates Link Average Associates Link
Total Distribution Cost ('02-'03) $52.75 $21.68 $21.47 $14.83 -37.3% -38.1% -63.4%
Total Distribution Cost ('03-'04) $53.37 $20.77 $20.56 $13.92 -42.1% -42.9% -67.7%
Total Distribution Cost ('04-'05) $54.01 $19.50 $19.29 $12.65

-48.1% -48.9% -7131%
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Columbia Square

555 13th Street N.W.
Washington, DC 20004
gucameal@hhlaw.com

Ray A. Mundy
Executive Director

Airport Ground Transportation Association

8001 Natural Bridge Road
St. Louis, MO 63121
rmundy@agtaweb.org

Ernesto Vasquez-Rocha
AITAL

Avenida El Dorado 92-30
Apartado Aereo 98949
Bogota, COLUMBIA

Thomas R. O’Grady

Staff Vice President and Deputy General Counsel

Peter Akraus

Alaska Airlines, Inc.

19330 Pacific Highway South
Seattle, WA 98188

Francesco Gallo
Comptroller, North America
Alitalia Airlines

666 Fifth Avenue

New York, NY 10103

Aloha Airlines

¢/o Marshall S. Sinick

Squire, Sanders & Dempsey LLP
Suite 500

1201 Pennsylvania Avenue, N.W.
Washington, DC 20004
msinick@ssd.com
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Amadeus Global Travel Distribution
¢/o David H. Coburmn

Carol R. Gosain

Steptoe & Johnson LLP

1330 Connecticut Avenue, N.W.
Washington, DC 20036
dcoburn@steptoe.com
cgosain@steptoe.com

America West Airlines

c/o Joanne W. Young

David M. Kirstein

Tim A. Pohle

Baker & Hostetler LLP

Suite 1100

1050 Connecticut Avenue, N.W.
Washington, DC 20036
jyoung@bakerlaw.com

Carl B. Nelson, Jr.
Associate General Counsel
American Airlines, Inc.
Suite 600

1101 17th Street, N.W.
Washington, DC 20036
carl.nelson(@aa.com

Albert A. Foer

President

American Antitrust Institute
2919 Ellicott St., N.W.
Washington, DC 20008
bfoer@antitrustinstitute.org

Sarah Wynn

Group Counsel

American Express Travel Related
Services Company, Inc.

2000 Vesey Street

New York, NY 10285

Paul M. Ruden
Senior Vice President

American Society of Travel Agents, Inc.

1101 King Street
Alexandria, VA 22314
paulr@astahq.com

American Trans Air

¢/o Marshall S. Sinick

Squire, Sanders & Dempsey LLP
Suite 500

1201 Pennsylivania Avenue, N.W.
Washington, DC 20004
msinick@ssd.com

Sandra Hughes

Vice President, Travel Services
American Automobile Association
Suite 200 ’
1440 New York Avenue, N.W.
Washington, DC 20005

Kathleen Gordon

Amtrak National Railroad Passenger
Corporation

400 North Capitol Street, N.W.
Washington, DC 20001

Abdul W. Teffaha

Arab Air Carriers Organization
85 Anis Nsouli Street

Beirut CP 2044 1408

LEBANON

ateffaha@aaco.org

Association of Asia Pacific Airlines
c/oJon F. Ash

Charles R. Chambers

Global Aviation Associates, Ltd.
Suite 1104

1800 K Street, N.W.

Washington, DC 20006
jfa@ga2online.com

Mark Williams

Association of Corporate Travel Executives
Suite 340

515 King Street

Alexandria, VA 22314
mark.a.williams@us.pwcglobal.com

Sefik Yuksel

General Manager Trade & Social Affairs
Association of European Airlines

350 Avenue Louise

Brussels, BELGIUM
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Nancy Linares

President

Association of Retail Travel Agents
Suite 202

2692 Richmond Road

Lexington, KY 40509

Professor Darryl Jenkins
The Aviation Institue
600 21st Street, N.W.
Washington, DC 20052
dcj@gwu.edu

Bruce E. Cunningham
Bauer & Cunningham, Inc.
Two Moonvine

The Woodlands, TX 77380

Paul C. Jasinski, General Counsel, Americas
James B. Blaney, Senior Counsel, Americas
British Airways

75-20 Astoria Blvd.

Jackson Heights, NY 11370

British Airways

c¢/o Don H. Hainbach

Katherine M. Aldrich

Garofalo Goerlich Hainbach

1200 New Hampshire Avenue, N.W.
Washington, DC 20036
dhainbach@bgairlaw.com
kaldrich@bgairlaw.com

Carson Wagonlit Travel

c/o Willie L. Hudgins

Collier Shannon Scott P.L.L.C.
3050 K Street, N.W.
Washington, DC 20007
whudgins@colliershannon.com

Fred L. Smith, Jr.

President

Competitive Enterprise Institute
Suite 1250

1001 Connecticut Avenue
Washington, DC 20036
fsmith@cei.org

Hershel 1. Kamen

Staff Vice President

International and Regulatory Affairs
Continental Airlines, Inc.

1600 Smith Street

Mail Code: HQSGV

8th Floor

Houston, TX 77002
hkamen@coair.com

Continental Airlines

¢/o R. Bruce Keiner, Jr.

Lorraine B. Halloway

Crowell & Moring LLP

1001 Pennsylvania Avenue, N.W.
Washington, DC 20004
rbkeiner@crowell.com
lhalloway@crowell.com

Mark Silbergeld

Co-Director

Consumers Union

Suite 310

1666 Connecticut Avenue, N.W.
Washington, D.C. 20009
silbma@consumer.org

Delta Air Lines

c/o Robert E. Cohn

Alexander Van der Bellen

Shaw Pittman

2300 N Street, N.W.

Washington, DC 20037
robert.cohn@shawpittman.com
sascha.vanderbellen@shawpittman.com

DOB Systems, L.L.C.
¢/o David O’Bannon

Suite 350

10777 Northwest Freeway
Houston, TX 77092
info@dobsystems.com

EgyptAir

c/o Constance O’Keefe
Mendelsohn & O’Keefe

Suite 850

1201 Connecticut Avenue, N.W.
Washington, DC 20036
constanceok@erols.com
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Emirates Airlines

c¢/o Bruce Rabinovitz
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, DC 20037
brabinovitz@wilmer.com

Alfredo Roma

President

European Civil Aviation Conference
3 bis, Villa Emile Bergerat

92522 Neuilly-sur-Seine Cedex
FRANCE

aroma(@ecac-ceac.org

His Excellency Guenter Burghardt
Ambassador of the European Union
Delegation of the European Commission
2300 M Street, N.W.

Washington, DC 20037

Mark S. Britton

Senior Vice President and General Counsel
Expedia, Inc.

Suite 400

13810 SE Eastgate Way

Bellevue, WA 98005

mbritt@expedia.com

Marshall A. Fein, Esq.
1323 Hallmark Drive
San Antonio, TX 78216

Arthur T. Voss

Vice-President and General Counsel
Frontier Airlines, Inc.

7001 Tower Road

Denver, CO 80249

Galileo International

c/o Carolyn F. Corwin

David W. Addis

Covington & Burling

1202 Pennsylvania Avenue, N.W.
Washington, DC 20004
ccorwin@cov.com
daddis@cov.com

Theodore Knappen

Government Affairs Representative
Greyhound Lines, Inc.

Suite 400 East

1001 G Street, N.W.

Washington, DC 20001

Thomas P. Cooper

Vice President, Legal Affairs
Gulfstream International Airlines, Inc.
Suite 400

1815 Griffin Road

Miami Springs, FL 33004

Horizon Air

c/o Marshall S. Sinick

James V. Dick

Squire, Sanders & Dempsey LLP
Suite 500

1201 Pennsylvania Avenue, N.W.
Washington, DC 20004
msinick@ssd.com
jdick@ssd.com

Icelandair

¢/o Joanne W. Young

Baker & Hostetler LLP
Washington Square

Suite 1100

1050 Connecticut Avenue, N.W.
Washington, DC 20036
Jyoung@bakerlaw.com

Antonella Pianalto

Executive Director

Interactive Travel Services Association
Suite 900 East

1001 G Street, N.W,

Washington, DC 20001
execdir@interactivetravel.org

Paul V. Mifsud

Vice President, Government & Legal Affairs, U.S.

KLM Royal Dutch Airlines
2501 M Street, N.W.
Washington, DC 20037
pmifsudkim@earthlink.net

Korean Air Lines

c/o William H. Callaway
Zuckert, Scoutt & Rasenberger
Suite 700

888 17th Street, N.W.
Washington, DC 20006
whcallaway@zsrlaw.com
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Sergio Mendoza

Vice President, Distribution and Revenue
Management

Lan Chile, S.A.

Av. Americo Vespucio No. 901, Renca
Santiago, CHILE

Lanyon, Ltd.

c/o Richard I. Fahy, Jr.
1501 Belle Haven Road
Alexandria, VA 22307

Large Agency Coalition
c/o Mark Pestronk

Suite 450

4041 University Drive
Fairfax, VA 22030
mpestronk@aol.com

Arthur J. Molins

General Counsel North America
Lufthansa German Airlines
1640 Hempstead Turnpike

East Meadow, NY 11554

Lufthansa Systems Passenger Services GMBH
c/o Lily Fu swenson

Mayer, Brown, Rowe & Maw

1909 K Street, N.W.

Washington, DC 20006
Iswenson@mayerbrown.com

Lyn-Lea Travel Corp.

c/o Stephen Gardner

1845 Woodall Rogers Freeway
Dallas, TX 75201

Susan E. Dudley
Mercatus Center
George Mason University
Suite 450

3401 North Fairfax Drive
Arlington, VA 22201
sdudiey@gmu.edu

Midwest Airlines

c/o Robert P. Silverberg

Silverberg, Goldman & Bikoff, L.L.P.
Suite 120

1101 30th Street, N.W.

Washington, DC 20007
rsilverberg@sgbdc.com

Robert J. Conlan
Mobility Policy Institute
2424 Maile Way
Honolulu, HI 96822
conlan@hawaii.edu

Bill Connors

Executive Director

National Business Travel Association
Suite 401

1650 King Street

Alexandria, VA 22314
bconnors@nbta.org

Ted R. Lawson

National Travel, Inc.
Suite 100

Bank One Center
Charleston, WV 25301
mail@nationaltravel.com

Karen R. Harned
Executive Director
NFIB Legal Foundation
1201 F. Street, Suite 200
Washington, DC 20004
karen.hamed@nfib.org

Megan Rae Rosia

Managing Director, Government Affairs, and
Associate General Counsel

Northwest Airlines, Inc.

Suite 310

901 15th Street, N.W.

Washington, DC 20005
megan.rosia@nwa.com

OAG Worldwide

c/o Joanne W. Young

David M. Kirsten

Baker & Hostetler LLP

Suite 1100

1050 Connecticut Avenue, N.W.
Washington, DC 20036
jyoung@bakerlaw.com

Donald L. Pevsner, Esq.
1765 East Riviera Drive
Merritt Island, FL 32952
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William F. Adkinson, Jr.

Progress and Freedom Foundation
Suite 1075

1401 H Street, N.W.

Washington, DC 20005
wadkinson@pff.org

Peter Kelly

Group General Manager, Distribution Strategy
Qantas Airways Limited

Qantas Centre

203 Coward Street

Mascot, NSW 2020

AUSTRALIA

Hal F. Rosenbluth

Chairman and CEO
Rosenbluth International, Inc.
2401 Walnut Street
Philadelphia, PA 19103

Royal Jordanian Airlines

¢/o Joanne W. Young

Baker & Hostetler LLP

Suite 1100

1050 Connecticut Avenue, N.W.
Washington, DC 20036
jyoung@bakerlaw.com

David A. Schwarte

Executive Vice President and General Counsel
Sabre, Inc.

3150 Sabre Drive

MD 9105

Southlake, TX 76092
david.schwarte@sabre-holdings.com

Sabre, Inc.

c/o Kenneth P. Quinn

Pillsbury Winthrop, L.L.P.

1133 Connecticut Avenue, N.W.
Washington, DC 20036
kquinn@pillsburywinthrop.com

Robert J. Uhrich

Director of Air Service Development
Savannah Airport Commission
400 Airways Avenue

Savannah, GA 31408
ruhrich@savannahairport.com

Chris Colaco

Shepherd Systems, Inc.

Suite 1000

1401 Manatee Avenue West
Bradenton, FL 34205
chris.colaco@shepherdsystems.com

Thomas M. Sullivan

Small Business Administration
Office of Advocacy

Suite 7800

409 Third Street

Washington, DC 20416
advocacy@sba.gov

Sound Technologies

c/o Joanne W. Young

Baker & Hostetler LLP

Suite 1100

1050 Connecticut Avenue, N.W.
Washington, DC 20036
jyoung@bakerlaw.com

Robert W. Kneisley
Associate General Counsel
Southwest Airlines Co.
Suite 1110

1250 Eye Street, N.W.
Washington, DC 20005
bob.kneisley@wnco.com

TACA International Airlines
¢/o John R. Brimsek

Mullenhoz & Brimsek

Suite 700

1150 Connecticut Avenue, N.W.
Washington, DC 20036
jrb@mbblawyers.com

Walter S. Gay

Travel Automation Consultants
23955 Klupenger Road, N.E.
Aurora, OR 97002
wgdl@aol.com

Travel Management Alliance
c/o Jeffrey R. Miller

Suite 201

9380 Baltimore National Pike
Ellicott City, MD 21042
jmiller486@aol.com
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Travel Transaction Processing Corporation Monica Roye

c/o Craig Engle Associate General Counsel
Arent, Fox, Kintner, Plotkin & Kahn, P.L.L.C. US Airways, Inc.

1050 Connecticut Avenue, N.W. 2345 Crystal Drive

Washington, DC 20036 Arlington, VA 22227
engle.craig@arentfox.com mroye@usairways.com

Robert C. Fellmeth Varig Brazilian Airlines
Travelers First Coalition c/o Constance O’Keefe

5998 Alcala Park Mendelsohn & O Keefe

San Diego, CA 92110 Suite 850

cpil@sandiego.edu 1201 Connecticut Avenue, N.W.

Washington, DC 20036

Keenan M. Conder constanceok@erols.com

Associate General Counsel

Travelocity.com Virgin Atlantic Airways
1600 Trinity Blvd. ¢/o Elliott M. Seiden
Fort Worth, TX 76155 Garfinkle, Wang, Seiden & Mosner, P.L.C.
keenan.conder@travelocity.com Suite 504
i 1555 Wilson Boulevard
Zuhal Aydin Arlington, VA 22209

Turkish Airlines, Inc.

> * elliottseiden@gcwconsulting.com
Headquarters Building, 8" Floor

Yesilkoy, Istanbul 34830 Daniel J. Popeo

TURKEY Washington Legal Foundation
. 2009 Massachusetts Avenue

United Airlines Washington, DC 20036

¢/o Bruce Rabinovitz

dpopeo@wif.or
David Heffernan popeo@ &

Wilmer, Cutler & Pickering Woodside Travel Trust/Radius
2445 M Street, N.W. ¢/o Edward P. Faberman
Washington, DC 20037 Michelle M. Faust
brabinovitz@wilmer.com Ungaretti & Harris
dheffernan@wilmer.com Suite 250

N 1500 K Street
Bruce Bishins Washington, DC 20005
President and CEO

epfaberman@uhlaw.com

United States Travel Agent Registry mmfaust@uhlaw.com

511 Avenue of the Americas

New York, NY 10011 Worldspan
bruce@ustar.com c/o Charles J. Simpson, Jr.
Zuckert, Scoutt & Rasenberger. L.L.P.
US Airways Suite 700
c/o Joel S. Burton 888 17th Street, N.W.
Patrick R. Rizi Washington, DC 20006

O’Melveny & Myers, L.L.P.
Suite 500 West

553 Thirteenth Street, N.W.
Washington, DC 20004
jburton@omm.com
prizi@omm.com

cjsimpson@zsrlaw.com
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